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(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (d)(1), (2), or (3)
of this section.

(e) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation, or acquisition of facilities.

(f) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not
include any ultimate beneficiary.
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(g) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient.

(h) The term applicant means one
who submits an application, request, or
plan required to be approved by a re-
sponsible Department official, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance, and the term application means
such an application, request, or plan.

(i) The term academic institution in-
cludes any school, academy, college,
university, institute, or other associa-
tion, organization, or agency con-
ducting or administering any program,
project, or facility designed to educate
or train individuals.

(J) The term disposition means any
treatment, handling, decision, sen-
tencing, confinement, or other pre-
scription of conduct.

(k) The term governmental organiza-
tion means the political subdivision for
a prescribed geographical area.

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 699-77, 42 FR 15315,
Mar. 21, 1977; Order No. 960-81, 46 FR 52357,
Oct. 27, 1981; Order No. 2679-2003, 68 FR 51363,
51364, Aug. 26, 2003]

§42.103 Application of this subpart.

This subpart applies to any program
for which Federal financial assistance
is authorized under a law administered
by the Department. It applies to money
paid, property transferred, or other
Federal financial assistance extended
after the date of this subpart pursuant
to an application whether approved be-
fore or after such date. This subpart
does not apply to:

(a) Any Federal financial assistance
by way of insurance or guaranty con-
tracts, or

(b) Employment practices except to
the extent described in §42.104(c).

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]

§42.104 Discrimination prohibited.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
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to discrimination under any program
to which this subpart applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient to which this
subpart applies may not, directly or
through contractual or other arrange-
ments, on the ground of race, color, or
national origin:

(i) Deny an individual any disposi-
tion, service, financial aid, or benefit
provided under the program;

(ii) Provide any disposition, service,
financial aid, or benefit to an indi-
vidual which is different, or is provided
in a different manner, from that pro-
vided to others under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any disposi-
tion, service, financial aid, or benefit
under the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any disposition, service, financial aid,
or benefit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any disposition, service, fi-
nancial aid, function or benefit pro-
vided under the program; or

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but
only to the extent set forth in para-
graph (c) of this section).

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
type of disposition, services, financial
aid, benefits, or facilities which will be
provided under any such program, or
the class of individuals to whom, or the
situations in which, such will be pro-
vided under any such program, or the
class of individuals to be afforded an
opportunity to participate in any such
program, may not, directly or through
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contractual or other arrangements,
utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting individuals to discrimination
because of their race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
as respects individuals of a particular
race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
subpart applies, on the ground of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this subpart.

(4) For the purposes of this section
the disposition, services, financial aid,
or benefits provided under a program
receiving Federal financial assistance
shall be deemed to include all portions
of the recipient’s program or activity,
including facilities, equipment, or
property provided with the aid of Fed-
eral financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and in paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(c) Employment practices. (1) Whenever
a primary objective of the Federal fi-
nancial assistance to a program to
which this subpart applies, is to pro-
vide employment, a recipient of such
assistance may not (directly or
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through contractual or other arrange-
ments) subject any individual to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, employment, layoff, or ter-
mination, upgrading, demotion, or
transfer, rates of pay or other forms of
compensation, and use of facilities).
That prohibition also applies to pro-
grams as to which a primary objective
of the Federal financial assistance is (i)
to assist individuals, through employ-
ment, to meet expenses incident to the
commencement or continuation of
their education or training, or (ii) to
provide work experience which contrib-
utes to the education or training of the
individuals involved. The requirements
applicable to construction employment
under any such program shall be those
specified in or pursuant to part Ill of
Executive Order 11246 or any Executive
order which supersedes it.

(2) In regard to Federal financial as-

sistance which does not have providing
employment as a primary objective,
the provisions of paragraph (c)(1) of
this section apply to the employment
practices of the recipient if discrimina-
tion on the ground of race, color, or na-
tional origin in such employment prac-
tices tends, on the ground of race,
color, or national origin, to exclude
persons from participation in, to deny
them the benefits of or to subject them
to discrimination under the program
receiving Federal financial assistance.
In any such case, the provisions of
paragraph (c)(1) of this section shall
apply to the extent necessary to assure
equality of opportunity to and non-
discriminatory treatment of bene-
ficiaries.
[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973; Order No. 2679-2003, 68 FR 51364,
Aug. 26, 2003]

§42.105 Assurance required.

(a) General. (1) Every application for
Federal financial assistance to which
this subpart applies, and every applica-
tion for Federal financial assistance to
provide a facility shall, as a condition
to its approval and the extension of
any Federal financial assistance pursu-
ant to the application, contain or be

§42.105

accompanied by an assurance that the
program will be conducted or the facil-
ity operated in compliance with all re-
quirements imposed by or pursuant to
this subpart. In the case where the
Federal financial assistance is to pro-
vide or is in the form of personal prop-
erty, or real property or interest there-
in or structures thereon, such assur-
ance shall obligate the recipient, or, in
the case of a subsequent transfer, the
transferee, for the period during which
the property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits, or for as long as the re-
cipient retains ownership or possession
of the property, whichever is longer. In
all other cases, such assurance shall
obligate the recipient for the period
during which Federal financial assist-
ance is extended pursuant to the appli-
cation. The responsible Department of-
ficial shall specify the form of the fore-
going assurances, and the extent to
which like assurances will be required
of subgrantees, contractors, and sub-
contractors, transferees, successors in
interest, and other participants. Any
such assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terest therein, which was acquired with
Federal financial assistance, or in the
case where Federal financial assistance
is provided in the form of a transfer of
real property or interest therein from
the Federal Government, the instru-
ment effecting or recording the trans-
fer shall contain a convenant running
with the land assuring nondiscrimina-
tion for the period during which the
real property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits. Where no transfer of
property is involved, but property is
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude such a covenant in any subse-
quent transfer of such property. Where
the property is obtained from the Fed-
eral Government, such covenant may
also include a condition coupled with a
right to be reserved by the Department
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